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On August 1, 2008, the Securities 
and Exchange Commission (SEC) 
released updated guidance on the 
use of company web sites. The 
guidance becomes effective 
immediately upon publication in the 
Federal Register.  

"Public" Information Under 
Regulation FD 

The guidance explains when the 
information posted on a company 
web site will be considered "public," 
thus avoiding issues under 
Regulation FD with respect to any 
subsequent selective disclosure of 
the information. If a company meets 
the tests below, then subsequent 
selective disclosure of the 
information posted on the company 
web site will not trigger Regulation 
FD because such information, even 
if material, will be "public." The 
guidance clarifies that information on 
a company web site is "public" 
when:  

• A company web site is a 
recognized channel of 
distribution;  

• Posting of information on a 
company web site 
disseminates the information 
in a manner making it 
generally available to the 
market; and  
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• A reasonable waiting period 
passes for investors and the 
market to react to the posted 
information. 

While the tests above require a 
facts-and-circumstances 
analysis, a company should 
consider the following list of non-
exclusive factors in evaluating 
whether its web site is a 
recognized channel of 
distribution and whether the 
information is sufficiently 
disseminated: 

• Whether and how the 
company lets investors and 
the markets know that it has 
a web site and that they 
should look at the company 
web site for information (e.g., 
disclosure in press releases 
and periodic reports of the 
company web site address 
and that it routinely posts 
important information on its 
web site);  

• Whether the company has 
informed investors and the 
markets that it will post 
important information on its 
web site and whether it has a 
pattern or practice of posting 

Continued on page 4 
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   New CLE Materials 
By Mary Jenkins 

 

The Law Library has just replaced many of 
the Continuing Legal Education materials  
with more up-to-date copies.  The CLE 
collection is Ohio-focused, includes many 
topics, and contains material published by 
the OSBA, Lorman, and NBI. 
 
This collection is shelved by subject area in 
the Ohio Reference area in the Main Room.   
CLE material is searchable in the Law 
Library’s catalog.  A keyword search for the 
topic plus “CLE” will generate results (for 
example, type divorce CLE or bankruptcy 
CLE) as will a search with these options 
selected: location Reference and collection 
CLE.   
 
The following titles provide just a sample of 
the newly acquired materials: 
 
-Real property foreclosure: a step-by-step 
workshop 
-Affordable housing in Ohio 
-Successfully navigating the appeals 
process 
-E-discovery update:  changes in Ohio rules 
of civil procedure 
-Proving your case with computer forensics 
-What judges want you to know: civil trial & 
appellate practice 
-Ohio elder law institute 
-Representing the military client 
-Land use and zoning 
-Practical approach to OVI, substance 
abuse and ethics 
-Advising the small business client. 
-Settling uninsured and underinsured 
motorist claims 
-Document retention and destruction in Ohio 
 

Reminder!  FREE LEXIS CLEs 
in October: Mark your 
calendar! 
 

Basics of Searching & Navigating 
Lexis 
 
This class covers all of the basics of 
searching and navigating Lexis.COM, 
including get a document by cite and 
by party name, table of contents 
searching, basic term and connector 
searching, reviewing search results for 
relevancy and Shepardizing. 
 
Friday, October 10th at 9:00 a.m.  
 
 
Total Litigator & Shepard's 
BriefCheck 
 
 
Shepard's BriefCheck:  This class 
covers how to use the Shepard's 
BriefCheck feature, which provides 
automated cite-checking for your 
briefs, motions or other pleading 
documents. BriefCheck will pull the 
cites from your electronic document, 
Shepardize them, check them for 
accuracy and check any quotes in the 
document for accuracy... all in a matter 
of minutes!   
 
Total Litigator: Total Litigator is a new 
access interface for searching the 
Lexis materials. It is set up to mirror 
the litigation process and therefore, 
some say, is a little more intuitive when 
it comes to locating all of the sources 
you need. During this introduction, you 
will see a demonstration of how to 
access the Lexis materials via Total 
Litigator. 
 
Friday, October 17th at 9:00 a.m.  
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such information;  

• Whether the web site is designed to 
lead efficiently to information about the 
company, whether the information is 
prominently disclosed on the web site 
in the location known and routinely 
used for such disclosures, and whether 
the information is in a format that is 
readily accessible to the general 
public;  

• The extent to which information posted 
on the web site is regularly picked up 
by the market and readily available 
media, or the extent to which the 
company has informed newswires or 
the media about such information, and 
the size and market following of the 
company involved;  

• The steps the company has 
implemented to make its web site and 
the information accessible, including 
the use of "push" technology;  

• Whether the company updates its web 
site to keep it current and accurate;  

• Whether the company uses other 
methods to disseminate the 
information and whether and to what 
extent those other methods are 
predominant; and  

• The nature of the information. 

A waiting period that may be considered 
reasonable also depends on the 
circumstances of dissemination, including: 

• The size and market following of the 
company;  

• The extent to which investor 
information on the web site is regularly 
accessed;  

• The steps the company has taken to 

inform investors and the market that 
the company uses its web site as the 
main source of important information, 
including the location of the 
information;  

• Whether the company has taken 
steps to actively disseminate the 
information, or the availability of the 
posted information, including the use 
of other distribution channels; and  

• The nature and complexity of 
information. If the information is 
important, the company should 
consider issuing an advance notice 
that important information will be 
posted by filing with, or furnishing 
such a notice to, the SEC or issuing a 
press release. 

 

Regulation FD Disclosure on Web Site in 
Lieu of Form 8-K 

Once a selective disclosure is made, 
Regulation FD requires distribution of the 
information to the public - simultaneously, in 
the case of an intentional disclosure, or 
promptly, in the case of an unintentional 
disclosure. Companies have typically 
satisfied this requirement by filing or 
furnishing a Form 8-K, but Rule 101(e) of 
Regulation FD has always provided that 
alternative methods of disclosure in lieu of 
an 8-K might be acceptable "if reasonably 
designed to provide broad, non-exclusionary 
distribution of the information to the public." 
When the SEC adopted Regulation FD in 
2000, it did not expressly endorse web site 
disclosure as an adequate alternative to an 
8-K filing. The new guidance now clarifies 
that posting the information on the company 
web site may be a sufficient method of 
disclosure, at least "for some companies in 
certain circumstances." 

For purposes of determining whether web 

Continued on page 5 

SEC Updates, Continued from page 1 
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All members have access to the 
following valuable resources and 
services: 
 

Circulation privileges to 
borrow from over 40,000 print 
volumes for up to 6 weeks at a 
time 

Access to extensive electronic 
databases from the Law 
Library, including LexisNexis, 
Shepards’, CCH Omnitax, 
CCH Human Resources 
Group, and CCH Business 
Group resources, Hein Online 
Law Journals and Federal 
Register, and over 70 Aspen / 
LOISLaw treatises in 16 
substantive areas 

Wireless network throughout 
the Law Library 

Polycom videoconferencing 

5 meeting rooms with speaker 
phones 

Professional reference service 
by our law librarians, available 
via e-mail, telephone, and in 
person; 

Free document delivery by 
fax or e-mail of print and 
electronic materials 

Inexpensive CLE seminars 
throughout the year, on legal 
research and substantive 
topics 

In addition, solos and members 
whose firm has a membership 
have 24 hour remote access 
to Fastcase.com case law and 
Aspen/LOISLaw treatises 

Member Benefits 
site disclosure will constitute adequate disclosure for 
Regulation FD purposes, the guidance directs companies to 
the factors described above in the analysis of whether the 
web site is a recognized channel of distribution and whether 
the information is sufficiently disseminated. Additionally, 
companies must also consider their web sites' capabilities to 
meet simultaneous or prompt timing requirements for public 
disclosure once a selective disclosure occurs. 

Previously Posted Materials 

The guidance clarifies that companies that maintain 
previously posted materials or statements on their web sites 
will not be deemed to reissue or republish such information 
for purposes of the securities laws' antifraud provisions just 
because such information remains accessible to the public. 
Of course, the affirmative restatement or reissuance of such 
a statement may create a duty to update the statement so 
that it is accurate as of the date it is restated or reissued.  

When it is not apparent that the posted information speaks 
as of an earlier date, companies should: 

• Identify such information as historical (e.g., by dating 
it); and  

• Locate such information in a separate section of the 
company web site containing previously posted 
materials or statements. 

Hyperlinks to Third-Party Information 

Under Section 10(b) of the Securities Exchange Act of 1934 
and Rule 10b-5, a company may be liable for third-party 
information to which it hyperlinks from its web site when 
such information can be attributable to the company. As the 
SEC has previously explained, third-party information is 
attributable to the company if the company has (1) involved 
itself in the preparation of the information or (2) explicitly or 
implicitly endorsed or approved the information. In 
determining whether the company adopted or endorsed the 
hyperlinked information, companies should consider the 
following, non-exhaustive list of factors:  

• Context of the hyperlink - what the company stated 
about the hyperlink or what is implied by the context 
in which the hyperlink is placed. The guidance 
suggests that companies explain why the hyperlink is 
being provided (e.g., explicitly endorsing a hyperlink 

SEC Updates  continued from page 4 
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or simply noting that the third-party 
web site contains information that 
readers may find useful). The degree 
to which a company is making a 
selective choice to hyperlink to a 
specific piece of third-party 
information (e.g., a hyperlink to a 
favorable news article when the 
majority of articles are negative) may 
also indicate the extent to which the 
company has a positive view of the 
information.  

• Risk of confusion to investors - the 
presence or absence of precautions 
against investor confusion about the 
source of the information. The 
guidance clarifies that disclaimers, 
"exit notices" and "intermediate 
screens" denoting that the hyperlink 
is to third-party information are 
helpful, but not sufficient by 
themselves, to insulate companies 
from responsibility for third-party 
information.  

• Presentation of the hyperlinked 
information - how the hyperlink is 
presented graphically on the web site, 
including the layout of the screen. 

Summaries 

In context of the securities laws' antifraud 
provisions, the guidance provides a few 
techniques for proper use of summary 
information. Companies should consider:  

• Using appropriate titles to convey the 
abbreviated nature of information;  

• Using additional explanatory 
language to identify the information 
as a summary or an overview and to 
provide the location of the more 
detailed information;  

• Placing summary information close to 
hyperlinks to the more detailed 

information; and  

• Using a "layered" or "tiered" 
format on web sites such that the 
most important summary appears 
on the opening page, with 
embedded links that allow the 
reader to access more detailed 
information by clicking on the 
links. 

Blogs and Electronic Shareholder 
Forums 

The guidance clarifies that the antifraud 
provisions apply to statements made by 
a company, or by a person acting on the 
company's behalf, in blogs and electronic 
shareholder forums. However, the 
company is not responsible for third 
parties' statements on a web site 
sponsored by the company and is not 
obligated to correct misstatements in 
such statements. The guidance also 
confirms that the company cannot 
require investors to waive protections 
under the federal securities laws as a 
condition to entering or participating in 
blogs or forums.  

Fraud Liability for Information Posted 
on Web Sites 

The guidance reiterates that the 
antifraud provisions in Section 10(b) of 
the Securities Exchange Act of 1934 and 
Rule 10b-5 apply to company statements 
made on the Internet in the same way 
such provisions would apply to any other 
statement made by, or attributable to, the 
company. The guidance goes on to 
apply these principles to several specific 
categories of web site information.  
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Disclosure Controls and Procedures 

Pursuant to the guidance, information on 
company web sites is not generally subject to 
"disclosure controls and procedures" rules 
under the Sarbanes-Oxley Act. An exception 
exists when a company satisfies its Exchange 
Act obligations by posting information on its 
web site instead of filing the information with 
the SEC (e.g., posting waivers to the 
company's code of ethics on the web site).  

Format of Information on Web Sites 

Finally, the guidance clarifies that the 
information generally does not have to be in a 
"printer-friendly" format unless the "printer-
friendly" standard is imposed by other rules 
(e.g., proxy rules for the notice and access 
model).  

For More Information 

Based on SEC Release No. 34-58288 (August 
1, 2008), available at  

http://www.sec.gov/rules/interp/2008/34-
58288.pdf. 

 

Thomas Aldrich is a partner in the firm's 
Corporate Transactions & Securities practice 
group. He was leader of the practice group 
from 1999 to 2004. He focuses his practice on 
domestic and international mergers and 
acquisitions and joint ventures, securities law 
compliance and reporting (including 
Sarbanes-Oxley issues), corporate 
governance, public offerings and debt 
financings. 

 He works regularly with public and private 
companies and their directors and officers in a 
variety of manufacturing and service 
industries, including specialty and other 
chemicals, electronics, industrial equipment, 
financial services, medical technology, and 
commercial real estate. 

 

Searching EDGAR 
By Glenna Herald 
 

The Securities and Exchange Commission 
(SEC) web site, in addition to offering 
updated guidelines on regulations, 
provides free access to corporate 
information through its database EDGAR.   
 
EDGAR allows the user to search public 
companies registration statements, 
prospectuses and periodic reports filed on 
Forms 10-K and 10-Q.  In addition, you 
can also find information reported on Form 
8-K, even though a company does not 
have to disclose this information to 
investors. 
 
From these sources combined, you can 
find executive compensation, insider 
transactions by an individual’s name, 
termination agreements, stock option 
agreements, and more.  For a list of forms 
available through EDGAR, check here: 
  
http://www.sec.gov/info/edgar/forms/edgfor
m.pdf 
 
Before embarking on your EDGAR 
adventure you may find it helpful to peruse 
the following tutorial: 
 
http://www.sec.gov/edgar/quickedgar.htm 
 
Finally, to begin a full-text EDGAR search, 
click on the following link: 
 
http://searchwww.sec.gov/EDGARFSClien
t/jsp/EDGAR_MainAccess.jsp 
 
Because the EDGAR database houses a 
large amount of information, it might be a 
good idea to explore the “advanced 
search” option.  This will narrow your 
search by form type, CIK, SIC, and date.  
If you have further questions, please let us 
know. We will be happy to help.   
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Thanks to the many Law Library members who recently completed the survey.  The results 
will help library staff and the board of trustees as we plan for the future.  Congratulations to 
winners of the flash drives and Starbucks gift cards: 

 

Flash drive winners: Starbucks gift card winners: 

 

John Levy 
Craig Newburger 

Catherine Heitchue Reed 
Mary Lynn Wagner 

Paul Croushore 
Tracie Tiegs 

Michael J. Trapp 
Thomas J. Geygan, Sr. 

                 

Survey says:  Thanks!  Congratulations! 


